
 
 

 

 
 

Bail Reform: Basic Statutory Principles 
 

1. Prohibit Wealth-Based Detention. Outlaw any detention based on a person not making a payment. 

 

2. Limit Pretrial Detention. Pretrial detention can be available only in limited circumstances.  

o Never use detention to address nonappearance risk, as opposed to intentional flight;  

o Allow pretrial detention of people who violate a pretrial release condition only if the procedures 

in (6) are provided and less restrictive alternatives have been attempted; and 

o Allow detention for flight risk or “dangerousness” only, if it all, for very limited and explicitly 

identified offenses – and only when there is a substantial risk that the defendant will inflict 

serious bodily harm on a specifically identified individual. Ensure no one not in this eligibility 

“net” is detained pretrial. 

 

3. Require Use of the Least Restrictive Condition. Any condition of release ordered must be the least 

restrictive condition necessary. Judges must make specific findings based on evidence if they want to 

impose intrusive conditions, including monitoring or supervision of any kind. 

 

4. Prohibit Fees for Court-Related Services. No person who qualifies for court-appointed counsel or 

who meets a specific definition of indigence – e.g., below 200% of the poverty line (at a minimum) – 

may be charged fees for any condition that is associated with pretrial release or pretrial detention. 

 

5. Maximize Pretrial Liberty. Mandate and encourage expedited release of almost all arrestees without 

onerous conditions, preventing the harms that even a few days in jail cause.  

 

6. Require a Robust Process for Pretrial Detention. Within the “net” of charges where pretrial 

detention is allowed, the process must be rigorous and at least include:  

o A prompt adversarial hearing with counsel and the ability to present and confront evidence; 

o Clear and convincing evidence standard for any findings; 

o A finding on the record that no condition, or combination of conditions, short of complete 

incapacitation could mitigate a specifically identified danger to another person; and 

o Expedited right to appeal any order that results in pretrial detention or electronic monitoring. 

 

7. Prohibit Shackling Arrestees in Court. Prohibit shackling and physical restraint of arrestees in court 

unless there are individualized findings of imminent danger. 

 

8. Use Savings to Fund Non-Carceral Programming That Works. Quantify savings from pretrial 

detention reduction, and invest this money in local community-based efforts surrounding restorative 

justice, childcare, housing, mental health and drug treatment, and non-carceral programs.  

 

9. Ensure Transparency and Evaluation. Require standardized data collection and transparency. 

 

10. Delay Issuance of Bench Warrants. If someone does not appear in court, the judge must wait 48 

hours before issuing a bench warrant and, in the meantime, direct officials to call, text, and otherwise 

attempt contact with the defendant.  


